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BEFORE THE HON'BLE UTTAR PRADESH ELECTRICITYRE@%?L"‘A{I:ORY COMMISSION

PETITION NO. 1647 OF 2020

IN THE MATTER OF:

Petition under Section 62, 86(1)(a) & 86(1)(b) of the Electricity Act, 2003 read with
Regulation 15 (1) of UPERC (Terms and Condition of Tariff) Regulations, 2019 for
fixation of Multiyear Tariff for the period from 01.04.2019 to 31.03.2024 in respect of 2
% 45 MW Kundarki Thermal power project of Bajaj Energy Limited.

"

AND IN THE MATTER OF: )

Bajaj Energy Limited (BEL} ..PETITIONER
VERSUS e

Uttar Pradesh Power Corporation Ltd. (UPPCL) ..RESPONDENT

AFFIDAVIT VERIFYING THE REPLY OF UPPCL

1, Anand Shukla, S/o. Sh. Ram Swaroop Shukla, aged 55 years, working as

knowledge and records maintained by UPPCL and the submissions are based on
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BEFORE THE HON'BLE UTTAR PRADESH ELECTRICITY REGULATORY COMMISSION
PETITION NO. 1647 OF 2020

IN THE MATTER OF:

Petition under Section 62, 86(1)(a)} & 86(1)(b) of the Electricity Act, 2003 read with
Regulation 15 {1} of UPERC (Terms and Condition of Tariff} Regulations, 2019 for
fixation of Multiyear Tariff for the period from 01.04.2019 to 31.03.2024 in respect of 2
x 45 MW KundarkiThermal power project of Bajaj Energy Limited.

- AND
IN THE MATTER OF:
Bajaj Energy Limited ...Petitioner
VERSUS
Uttar Pradesh Power Corp. Ltd. (UPPCL) ..Respondent

REPLY ON BEHALF OF THE RESPONDENT, UTTAR PRADESH POWER
CORPORATION LIMITED-

1. The present reply is being filed by the Respondent, Uttar Pradesh Power
Corporation Limited (“UPPCL”) in response to the petition filed by the
Petitioner, Bajaj Energy Limited (“BEL”} on 04.11.20202020and the additional
affidavit filed by BEL on 16.12.2021. By way of the present petition, BEL has
sought for fixation of Multiyear Tariff (“MYT") for the period from 01.04.2019 to
31.03.2024 in respect of its 2 x 45 MW Kundarki Thermal Power Project
(“Kundarki Project”).

2. At the outset, UPPCL denies the contents of BEL’s petition and additional
affidavit except whatever may be a matter of record or specifically admitted
hereunder and the same may be freated as denied in seriatim. UPPCL craves the
leave of this Hon’ble Commission to file a more detailed response and to
add/modify/supplement the submissions under the present reply and/or place
additional documents on record, as may be required. The contentions under the

present reply are without prejudice to and in the alternative of each other.



Brief background -

3.

On 10.12.2010, a Power Purchase Agreement (“PPA”} was executed between
BEL and UPPCL for supply 90% power generated by BEL'sKundarki Project. The
PPA was approved by an order dated 18.11.2010 passed by this Hon'ble
Commission in Petition Nos. 662 of 2010 & Batch read with corrigendum dated
07.12.20.10..

Subsequently, the PPA was amended by way of a Supplementary PPA dated
15.06.2011 to incorporate that 100% of power generated at BEL'sKundarki
Project was t6 be supplied to UPPCL. The said SPPA was also approved by this

Hon'ble Commission, by way of its order dated 03.11.2014 in Petition Nos. 830 of
2013 & Batch.: .« . |

On 22.12.2011, by way of an order in Petition Nos. 763-767 of 2011, this Hon'ble
Commission considered 95% of actual incurred capital expenditure of BEL of Rs.
2307 Crores (towards all 5 TPPs) and approved the provisional tariff as Rs.
1.81/kWh towards fixed charges and Rs. 2.19/kWh towards variable charges for
the power supplied by BEL from its Kundarki Prd}'ect amongst others.

On 21.04.2012, Unit No.2 of BEL's Kundarki Project achieved COD.As per the
UPERC Tariff Regulations notified from time to time, this will be considered as
the COD for the Kundarki Project,

On 05.11.2012, by way of its order in Petition Nos. 825-829 of 2012, this Hon’ble
Commission approved variable charges on actuals from the date of COD.
Thereafter, on 20.05.2013, this Hon’ble Commission by way of another order in
the same petition approved revised fixed charges on a provisional basis atRs.
2.33 for FY 201.2-13 and Rs. 2.24 for FY 2013-14 in respect of the Kundarki
Project.

On 16.12.2014, this Hon'ble Commission issued the UPERC (Terms and
Conditions of Generation Tariff) Regulations, 2014 (“UPERC Tariff Regulations
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2014”). These regulations were applicable for the period 01.04.2014 to
31.03.2019.

On 24.05.2017, this Hon'ble Commission was pleased to pass a common order in
Petition Nos. 973 of 2014{for approval of final capital cost as on COD], 1036-
1040 of 2015 [Determination of final tariff, additional capitalisation and true up
for the period from the COD upto 31.03.14] and 1079-1083 of 2016
[Determination of Multi Year Tariff for FY 2014-15 to FY 2018-19]
(“UPERCTariff Order 2017").

On 05.07.2019, a public hearing was held by this Hon'ble Commission to
deliberate upon the draft of the UPERC (Terms and Conditions of Generation
Tariff) Regulations, 2019 which are applicable for the control period FY 2019 to
2024. During the said public hearing, various stakeholders participated and

submitted their comments/suggestions on the draft tariff regulations.

On 11.09.2019, after taking into consideration the comments/suggestions of all
stakeholders and having discussed the same during the public hearing, this
Hon'ble Commission notified the UPERC {Terms and Conditions of Generation
tariff} Regulations, 2019 (“UPERC Tariff Regulations 2019"). These regulations
were to apply for the control period FY 2019-2024 and for cases where tariff for
a generating station is required to be determined under Section 62 read with
Section 86 of the Electricity Act, 2003 (“Act”). The relevant extracts of the UPERC
Tariff Regulations 2019 are reproduced herein below for ready reference -
“1. Short titled and commencement:

(2)  These Regulations shall be applicable for the period from 01.04.2019
t0 31.03.2024.

2. Scope and extent of Application:
(1)  These Regulations shall apply in all cases where tariff for a
generating station or a unit thereof is required to be determined by

the Commission under Section 62 of the Act read with Section 86
thereof”

On 23.09.2019, the Statement of Reasons (“SOR") for the UPERC Tariff

Regulations 2019 was issued by this Hon'ble Commission where each of the
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comments/suggestions given by the stakeholders during the public hearing were

taken into consideration and discussed.

Preliminary Submissions ~

12.
12.1

Re: Capital cost -

In terms of the UPERC Tariff Regulations 2019, BEL's Kundarki Project comes

under the definition of an ‘Existing Project’ for which tariff is to bedeterminedon

the generating station wise basis upon an application being preferred by BEL

under Regulation 15, Further, Regulation 17 governsdetermination of capital

cost which forms the basisfor determination of tariff. The extracts of the relevant

regulations are reproduced herein below for ready reference -

14,
(1)

(2)

15.
&

“CHAPTER 1
GENERAL

Definitions:

(19) ‘Existing Project’ means a_ project declared under
commercial operation from a date prior to 01.04.2019;

CHAPTER 3

Tariff Determination
Determination of tariff:
tariff in respect of a generating station under these Regulations shall
be determined Stage-wise, Unit-wise or for the whole generating
station, as the case may be. However, on completion of projects
the tariff may be determined for the whole station.
For the purposes of tariff, the Capital Cost of the Project shall be
broken up into Stages and by distinct Units (in case part of Units are
functional) forming part of the generating station. Where the Stage-
wise, Unit-wise, breakup of the Capital Cost is not available and in
case of on-going projects, the comnion facilities shall be apportioned
on the basis of the installed capacity of the Units.
In relation to Multi- Purpose Hydroelectric generating stations, with
irrigation, flood control and power components, the Capital Cost
chargeable to the Power component of the generating station shall
only be considered for determination of tariff. ‘Project’ as said above
shall include generating station.
Apphcatxon for determmatzon of tariff:

t tartﬁ in resgectot the completed umts of the genemtmg
statign in such forms and such manners as prescribed in these
Reaulations and  Uitar Pradesh Electricitv _Regulatory

Commission_{Condu Business] Regulations, 2004 as
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amended from time fo time or any statutory reenaciment
thereof

Provid t the applications for determinatign of tariff shall
be filed covering the period for which the terms and conditions
of tariff shall remain in force.

CHAPTER 4
Capital Cost and Structure
Capital Cost:
Subject to prudence check by the Commission, the actual
expenditure incurred on completion of the project shall form
the basis for determination of final tariff for new and existin
projects.

The final tariff for an existing project shall be determined based

on the admiited capital cost which shall include:

(a) The_capital cost admitted by the Commission prior io
01.04.2019 duly trued up by excluding liability, if any, as
on 01.04.2019;

(b}  Additional capitalization and de-capitalization for the
relevant vear of tariff as determined in accordance with
these Regulatigns;

{c}  Expenditure on account of Renovation and Modernization as
admitted by this Commission in accordance with these
Regulations;

(d)  Capital expenditure on account of ash disposal and
utilization including handling and transportation facility;

(e}  Capital Cost incurred or projected to be incurred by a
thermal generating station, on account of implementation of
the norms under Perform, Achieve and Trade (PAT) scheme
of Government of India shall be considered by the Commission

subject to sharing of benefits accrued under the PAT scheme
with the beneficiaries.”

{Emphasis Supplied)

As is discernible from the quoted and highlighted extracts of Regulation 17

above, only the actual expenditure incurred forms the basis for determining the

final tariff of an existing project such as the Kundarki Project. Further, the tariff is

determined based on the admitted capital cost which inter alia includes-

Capital cost admitted by this Hon’ble Commission prior to 01.04.2019
duly trued-up by excluding liability, if any, as on 01.04.20189.

Additional capitalization and de-capitalization for the relevant year of
tariff as determined in accordance with the UPERC Tariff Regulations
2019,
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In the above context, it is relevant to highlight that the petition for truing-up of
additional capital expenditure incurred by BEL’s Kundarki Project up to
01.04.2019 is pending as on date.Notably, the said petition for truing-up for FY
2014-19 was filed by BEL only on 19.10.2020 with an inordinate and
inexplicable delay of 354 days. Hence, as on date, the trued-up capital cost of
BEL’s Kundarki Project (as of 01.04.2019) is unavailable and in its absence, tariff
for FY 2019 to 2024 cannot be determined. In this regard, it is most humbly
submitted that since the entire delay is attributable solely to BEL's defaults, the
liability of carrying costs (if any) should not be passed on to UPPCL.

Under the present petition, BEL hasalso admitted that its true-up petition for the
Kundarki Project for FY 2014-19 is pending and the closing capital cost claimed
by it under the said petition has been adopted as the opening capital cost for the
purposes of the present petition.The relevant extract of BEL's submissions under
the present petition is reproduced herein below for ready reference ~

“7)  BEL has recently filed the true up Petition of Kundarki Station (2x45
MW} for the period from 01.04.2014 to 31.03.2019 on 19.10.2020 for
truing up of Tariff determined vide Order dated 24.5.2017 based on
actual capital expenditure claimed as per UPERC (Terms and
Conditions of Generation Tariff), 2014. Further, as per the
aforesaid true-up petition filed, the closing capital co he
instant Station as on 31.03.2019 {i.e. Rs, 512.86 Cr) has been
considered as the opening capital cost for the computation of
Tariff in the instani Petition.This capital cost shall be subject to
the ogutcome of the True Up Petition filed before Hon’ble
Commission for the period 2014-19 and based on the outcome,
opening capital cost would be adopted accordingly.”

(Emphasis Supplied)

In the above context, it is most humbly submitted that such submissions of BEL
are contrary to the express mandate of the UPERC Tariff Regulations 2019 which
permit determination of tariff only basis duly trued-up figures. Hence, the capital
cost unilaterally put forth by BEL under the present petition as the basis for
determination of MYT for FY 2019-24 does not merit any consideration by this
Hon'ble Commission,

It is also relevant to highlight that the additional capitalization and the closing
capital cost claimed by BEL under the said true-up petition for FY 2014-19 has
been vehemently disputed by UPPCL. Hence, the opening capital cost under the
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present petition would be subject to the adjudication and decision of this Hon’ble
Commission in the true-up petition for FY 2014-19 and the base figures adopted
by BEL under the present petition do not merit any consideration at this stage.
This interdependence between the true-up proceedings of the previous control
period and the present petition has also been admitted by BEL under its present

petition as extracted above.

It is most humbly submitted that not only the base capital cost figures adopted
by BEL are contrary to the UPERC Tariff Regulations 2019, but even the capital
cost figures adopted by BEL for each of the financial years inthe control period
i.e, FY 2019-24are erroneous. This is because, BEL has also included in its capital
cost,additional capitalization to the tune of Rs.5.84 crores which is yet to be
incurred. Such inclusion is contrary to Regulation 20 of the UPERC Tariff
Regulations 2019 which stipulates that additional capitalization is permitted
only at the true-up stage subject tothe additional capital expenditure being

actuallyincurred and accepted by this Hon'ble Commission afterprudence check.

To substantiate its claims, BEL has placed reliance upon Regulation 17 and
Regulation 20 of the UPERC Tariff Regulations 2019. The relevant extracts of
BEL’s submissions as well as Regulations 17 and 20 are reproduced herein below
for ready reference -

BEL’s submissions -

“8}  The capital expenditure claimed in the instant Petition is based on
the opening capital cost as on 01.04.2019 considered as above and
estimated capital expenditures for the period 2019-24 have been
projected based on the Regulation 17 and Regulation 20 of the Tariff
Regulations, 2019.”

Regulation 17 of the UPERC Tariff Regulations 2019 -

“17.  Capital Cost:

(1}  Subject to prudence check by the Commission, the actual
expenditure incurred on completion of the project shall form the
basis_for determination of final tariff for new and existing
projects.

(2} The final tariff for a new project shall be determined based on the
admitted capital cost which shall include:

(3}  The final tariff for an existing project shall be determined based

on the admitted capitol cost which shall include:




(5)

(6)

(a)

01 04 2019 dulv trued up bv excludma habihtv. 1f anv, as

n (1.04.2019;

(b)  Additional capitalization and_de-capitalization for the
relevant vear of tariff as determined in accordance with
these Requlations; :

{c] Expenditure on account of Renovation and Modernization as
admitted by this Commission In accordance with these
Regulations;

(d)  Capital expenditure on account of ash disposal and
utilization including handling and transportation facility;

(e}  Capital Cost incurred or projected to_be incurred by a
thermal generating station, on account of implementation

the norms under Perform, Achieve a Trade (PAT

§_g eme o fggggm ment of India shall be conszdered by the
Commission sharin be crued under
the PAT scheme with the beneficiari ‘

The_following shall be excluded or removed from the capital
cost of the existi ndn rojects:

{a) The assets forming part of the project, but not in use;

(b)  De-capitalized Assets after the daie o mmercial
operation on account of replacement or removal on
account of obsolescence or shiftin m_one project to
another project:

Provided further that unless shifting of an asset from one
project to another is of permanent nature, there shall be no
de-capitalization of the concerned assets.

(c) In case of hydro generating stations, any expenditure
incurred or committed to be incurred by a project developer
for getting the project site allotted by the State Government
by following a transparent process;

(d)  The proportionate cost of land which is being used for

generating power from generating station based on
renewable energy;

{e)  Any grant received from the Central or State Government or
any statutory body or authority for the execution of the
project which does not carry any liability of repayment.

Prudence Check of Capital Cost: The following principles shall be

adopted for prudence check of capital cost of the exisiing or new
projects:

H

Regulation 20 of the UPERC Tariff Regulations 2019 -

“20.

Additional capitalization:
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(1)  The additional capital expenditure in respect of a new project or
an_existing project, on the following counts within the original
scope of work as per Detailed Project Report (DPR), actually
incurred after the date of commercial operation and up to the

cutoff date may be admitted by the Commission, subject to prudence
check:

(2)  Subject to the provisions of clause (3) of this Regulation, the capital
expenditure of the following counts for new or existing projects
actually incurredafter the cutoff date may be admitted by the

Commission, subject to prudence check:

(3)  In case of de-capitalisation of the assets of a generating company,
the original cost of such asset as on the date of de-capitalisation
shall be deducted from the value of gross fixed asset and
corresponding loan as well as equity shall be deducted from
outstanding loan and the equity respectively in the year such de-
capitalisation takes place, duly taking into consideration the year in
which it was capitalised.

(4)  Additional capitalisation on account of Renovation and
M,(,)demizatiqn (R&M]}

(Emphasis Supplied)

As is discernible from the above quoted and highlighted extracts of Regulation
17 and Regulation 20, only the capital expenditure actually incurred subject to
prudence check by this Hon'ble Commission forms part of the capital cost for
determination of tariff. The only situation where projected costs are taken into
consideration is when a particular expenditure is required towards
implementing norms under Perform, Achieve and Trade scheme (“PAT
Scheme”) of the Government of India. However, BEL has not qualified the
projected capital expenditure as being required under the PAT Scheme. As such,
BEL’s submission oftariff computations which are based on projected capital

expenditure is entirely impermissible.

Re:Return on Equity -

Under the present petition, BELhas considered the rate of Return on Equity
("ROE") as 16% (comprising of 15.5% base ROE along with 0.5% incentive for
early commissioning)as against ROE of 15% prescribed under Regulation 24(i)
the UPERC Tariff Regulations 2019. The relevant extracts of BEL's submissions
and the UPERC Tariff Regulations 2019 are reproduced herein below for ready

reference -
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BEL’s submissions ~

“10) It Is noteworthy to mention that Tariff has been calculated by

considering 16% ROE worked out as follows:
aj Additional 0.5% ROE for early Commissioning

b) Base ROE as 15.5%"

Regulation 24(i) of the UPERC Tariff Regulations 2019 -

“24.

@

Capacity (Fixed]} Charge:

Retum on Egyi_gg_

Li%mmmm

Provided that the rate of return of a new project shall be reduced by
upto 1% for such period as maybe decided by t the Commission, if the
generatmg station' s’ found to -be’ declared under commercial
operation without commissioning of any of the Restricted Governor
Mode Operation (RGMO) or Free Governor Mode Operation (FGMO),
data telemetry, communication system up to load dispatch center or
protection system based on the report submitted by SLDC;

Provided also that as and when any of the above requirements are
found lacking in an existing generating station based on the report
submitted by the SLDC, RoE may be reduced by up to 1% for such
period as may be dec:dea’ by the Commlsswn, S

Explanation: The premrum raised by the generatmg company while
issuing share capital and investment of internal resources created
out of free reserve of the generating company, if, any, for the funding
of the project, shall also be reckoned as paid up capital for the
purpose of computing return on equity, provided such premium
amount and internal resources are actually utilized for meeting the
capital expenditure of the generating station and forms part of the
approved financial package.”

(Emphasis Supplied)

As is discernible for the above quoted and highlighted extr__ai:i: of the UPERC Tariff

Regulations 2019, the rate of ROE prescribed by this Hon’ble Commission for the

control period FY 2019-24 is 15% and there is no additional ROE for early

commissioning.

To substantiate its claim of16% ROE, BEL has advanced the following

submissions under the present petition ~
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(vi)
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(viii)
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Schedule 7 of the PPA provides for base ROE rate of 15.5% which is
different from the rate of ROE under the UPERC Tariff Regulations 2019.
The additional ROE of 0.5% for early commissioning was allowed during
the first control period COD to 2014 and the same was also continued
during the previous control period i.e.,, 01.04.2014 to 31.03.2019 as per
the UPERC Tariff Order 2017. The additional 0.5% ROE is allowed as per
the order dated 09.07.2014.

At the time of framing the UPERC Tariff Regulations 2019, this Hon’ble
Commission was cautious of the fact that individual PPAs of the
generators provide for different tariff parameters. Hence, the proviso
clause to Regulation 2(4) was provided as a safeguard.

As per the proviso to Regulation 2(4) of the UPERC Tariff Regulations
2019, while this Hon'ble Commission recognized the supervening effect of
the regulations, this Hon'ble Commission has retai.néd. the power to deal
with hardship due to deviation in regulations from the PPA terms.

The financial closure, arrangement of funds, deployment of equity and
Investments made in the capital cost of the plant by BEL have been made
basis ROE of 15.5%.Accordingly, BEL and similarly placed generators
arranged their affairs on this basis while committing to 25 year old PPAs.
If the ROE is reduced to 15%, the fundamental basis for BEL’s investment
would be changed. Such ROE of 15.5% was also consistent with the
Hon'ble CERC's tariff regulations which recognized the equity of public
sector companies like NTPC, Powergrid, DVC, NEEPCO, etc.

ROE was envisaged at 15.5% on account of the investor’s risk as
compared to the other sectors. ROE of 15.5% was considered by the
Government of India, Hon’ble CERC and even this Hon’ble Commission to
be necessary to incentivize investment into generating companies.

As per Section 61 of the Act, this Hon'ble Commission is required to be
guided by the Hon'ble CERC'’s tariff regulations which provide for a 15.5%
ROE.

Additionally, this Hon'ble Commission may exercise its Power to Remove

Difficulties under Regulation 11 or Power to Relax under Regulation 12 of



13.3

14

the UPERC Tariff Regulations 2019 to deal to with the hardship caused to
BEL on account of the UPERC Tariff Regulations 2019.

(ix)  Lalitpur Power Generation Company Limited (“LPGCL") which is a part of
the Bajaj group of companies had filed Petition No. 1524/2019 on the
issue of ROE where this Hon’ble Commission allowed LPGCL to withdraw

the petition with liberty to approach at a later stage. BEL's PPAs have

similar provisions.

It is most humbly submitted that none of the above submissions advanced by
BEL substantiate its claim for allowing ROE at 16% contrary to the explicit terms
of the UPERC Tariff Regulations 2019 whichprescribe ROE at 15%. It is pertinent
to highlight that ROE for BEL's Kundarkhi Project has always been allowed as per
the prevailing UPERC Tariff Regulations of the respective control period. In this
regard, relianée is placed upon the ﬁPERC .'I‘ariff Order 2017 where inter aliaMYT
for the previous control period i.e., FY 2014-19 was approved. The relevant
extracts of the UPERC Tariff Order 2017 are reproduced herein below for ready

reference -

“8. TARIFF DESIGN AND APPROACH FOR DETERMINATION OF MYT
The tariffis structured on'the following basis:

(i) The data of GFA, Debt, Equity on 01.04.14, as approved by the
Commission in the true-up of FY 2013-14 in this Tariff Order,
has been considered as baseline data for calculation of tariff
and ARR for the Petitioner for the MYT period from FY 2014-
15to FY2018-2019.

(i)  Return on_ Equity has _been considered as 16.0 % as

rovided in the UPERC Generation Tariff Regulations
2014,

(Emphasis Supplied)
As is discernible from the above quoted and highlighted extracts, the ROE for
BEL'’s projects including theKundarki Project was approved at 16% as per the
prevailing UPERC Tariff Regulations 2014. As such, it is inapproprié.te for BEL to
claim that the ROE for the present control period should be determined as per
the PPA termsand not on the basis of UPERC Tariff Regulations. Hence,in line
with the past practices, the ROE for the present control period should also be
approved strictly in accordance with the UPERC Tariff Regulations 2019 which

prescribes ROE of 15% without any additional ROE for early commissioning.



13.4

13.5

15

It is most humbly submitted that even Schedule 7 of the PPA which has been
relied upon by BEL expresslystipulates that that the tariff will be determined by
this Hon'ble Commission as per the prevalent tariff regulations. In this regard,

reliance is placed upon paragraph 7.1.2 and 7.3.6 under schedule 7 of the PPA
which are reproduced herein below for ready reference - 7

“SCHEDULE 7 : TARIFF
7.1 General

7.1.1 Procurers shall pay to the Seller the Tariff and Incentive
Charge for each Tariff Period as set out in this Agreement,
Tariff will be determined on a two-part basis comprising
Fixed Charge (Capacity Charge) and Variable Charges
(Energy Charges) and shall be computed for each Tariff
Period. The Tariff (Fixed Charge, Variable Charges) and
Incentwe shall be determmed byApproprzate Comm:ssmn

time, In accordance. w;th ghg UPERC Regglatrgng

(Emphasis Supplied)
In view of the above quoted and highlighted extracts of the PPA, it is clear that
tariff determination by this Hon'ble Commission is to be done as per the
prevailing tariff regulations i.e.,, UPERC Tariff Regulations 2019. Particularly, ROE

is to bgé allowed by this Hon’ble Commission as per the rate fixed by it under the

- UPERC Tariff Regulations 2019 for the present control period of FY 2019-24.

As regards BEL’s submissions pertaining to adverse impact on financial closure,
arrangement of funds, deployment of equity, investor’s risk, etc. it is relevant to
highlight that such submissions have already been dealt with and rejected by this
Hon’ble Commission at the stage of framing the UPERC Tariff Regulations 2019
itself. It is noteworthy that before issuing the UPERC Tariff Regulations 2019
which prescribe ROE of 15%, this Hon'ble Commission had undertaken adetailed
and through public consultation process where, a draft of the UPERC Tariff
Regulations 2019 was made available tothe stakeholders on 24.05.2019 for their
suggestions/comments. Thereafter, public hearing was held by this Hon'ble
Commission on 05.07.2019 and ultimately the UPERC Tariff Regulations 2019
were issued on 11.09.2019 andSOR for the same was issued on 23.09.2019.0ne
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of the companies which had participated in the public consultation process was

LPGCL{an admittedconstituent of the Bajaj group). The relevant extracts of

LPGCL's submissions on ROE as recorded under the SOR are reproduced herein

below for ready reference -

“Section 61
"The Appropriate Commission shall, subject to the provisions of this Act,

specify the terms and conditions for the determination of tariff, and in doing
50, shall be guided by the following, namely:-

a) The principles and methodologies specified by the Central
Commission for determination of the tariff applicable to generating
companies and transmission licensees;

b} The generation, transmission, distribution and supply of
electricity are conducted on commercial principles;

c) The factors which would encourage competition, efficiency,
economical use of the resources, good performance and optimum
investments;

d) Safeguarding of consumers’' interest and at the same time,
recovery of the cost of electricity in a reasonable manner;

€] The principles rewarding efficiency in performance;

f) Multi-year tariff principles;

g) That the tariff progressively reflects the cost of supply of
electricity and also reduces cross subsidies in the manner specified
by the Appropriate Commission;

h) The promotion of co-generation and generation of electricity from
renewable sources of energy;

i) The National Electricity Policy and tariff policy"”

Further, Section 181(2) (zd) of the Act empowers the State Commission to
make regulations on the Terms and Conditions for the determination of
tariff under section 61.

1.4

The Commission held a public hearing on July 05, 2019 at 3:30 pm at
the Commission’s Office, Lucknow in which stakeholders submitted
their comments and suggestions. The comments / suggestions
offered by the stakeholders on the then proposed Regulations and
the Commission’s decision thereon are discussed hereunder:

Particulars | Draft | Comments of the Stakeholders Commission’s

Regs view
No.

Return on | 27(iii)
Equity
(ROE)

bt

UPRVUNL... Please refer
2. LPGCL- To allow the RoE at | Annexure-I

16.00% per annum(15.5%
for ROE plus 0.50%
additional for early
completion of the projects)
since, investment decision by
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Particulars | Draft | Comments of the Stakeholders Commission’s
Regs view
No.

promoter _and bankers
were taken when the ROE
m&uiﬁl J_BQE.Q
reduced - now, it will _not

only reducg the return on
znvastment but also create

p_lyi_mgdg, So, the same

ROE o 160 {15.59
0.5%) needs to (be
continued.

(Emphasis Supplied)
As is discernible from the above quoted and highlighted extract of the UPERC
Tariff Regulafions 2019, LPGCL had put forth identical contentions to that of BEL
under the present petition for allowing ROE of 16% i.e., of financial
closure/arrangement of funds/investment decision by bankers& promoters and
investment risk. Such submzss;ons were duly taken into conszderanon and
rejected by this Hon'ble Commission.The reasoning for such decision has been
slaborated at Annexure-l appended to the SOR. Annexure-l to the SOR is
reproduced herein below for ready reference -

“Rate of Return on Equity

1. Return on equity is the return allowed to the ordinary shareholders
on their equity investment in generation projects. To ensure that it
is fair to both the invesiors and the consumers, the refurn




4,

from ai;emgge mzegtmgng opggrtumtzes hazmg comparabl

risk.

' The Tariff Policy of 2016 prescribes the following with regard

()

to the Rgtum 131 Egu:gu

consumers and the need for mvestments whzle Iavma

down r return,

(i)

Return should atiract_investments at nar with, if not in

preference to, other sectors so that the electricity sector
is able to create adequ aci

(iii}

The rate of return should be such that it allows

generation of reasonable surplus for growth of the

sector.,

power gomggames acrgg,s the countm gnd has obs gﬂggd that thg

OF of major nower

11%-13%. as shown in the table below:
Table - ROE of major Power Sector Co’s for FY 2015-16 to FY

anies in the Sector is i

the ranage o

2018-19
S. Companies | FY FY FY 2017- | FY
No. 2015-16 | 2016-17 | 18 2018419
Regulated
Generation
Business
Companies
1 NTEC 11.8% |12.25% | 10.72% | 10.11%
2 NHPC 948% 19.79% |12.82% |11.41%
3 | SIVN 17.42% | 13.08% | 13.52% | 11.01%
Regulated
Diversified
Business
Companies
4 CESC 6.08% 8.45% 7.199% 9.73%
5 Tata 4.82% -1.06% |7.73% 7.45%
Power
6 Torrent 13.85% | 651% |13.18% |10.83%
Power
7 JSW 16.96% | 6.17% 1.25% 5.7%
Energy
8 Reliance 5.13% | 4.38% 5.3% 4.71%
Power
9 Jaiprakash | 2.65% | -3.47% |-15.23% |-19.69%
Power
Ventures

Source: www.valueresearcholine.corn
Following keyv trends have been observed during recent times:




S | Month/Year Yield on 10 years Government
No. bond
1 March, 14 8.83%
2 March, 15 7.74%
3 March, 16 7.46%
4 March, 17 6.69%
5 March, 18 7.4%
6 March, 19 7.35%
7 August, 19 6.69%
Source: www.investing.com
5. T ission undertaken_an_ex determin
turn on Equity using the Capital Asset Pricing Model {(CAPM

rinci , r CAPM Meth

I

Return on equity = Risk free return + Beta x (Market return - Risk

free return) Where;

Risk free return -Average of last five years yield of G-Sec (10 yrs bond

yield) = (7.74%+7.46%+6.69%+7.40%+7.35%)/5=7.33%

Beta -BSE Power Index = 1.004 over last one year

Market Return- CAGR of last 20 years BSE Sensex values [1999-

2019) calculated as 12.12%

ROE = 7.33%+1.004x (12.12%-7.33%) =12.14%

nsidering the muarket reaglities, the Com

ission has decide
to_give a market premium of 300 basis points over the

revaili average G-Sec_rates
ears, Accordinglv, the ROFE

revalent durin
9 has

the Ilast 5

n_fixed for the next
control period i.e. 01.04.2019 t0 31.03.2024.”
(Emphasis Supplied)

As is evident from the above extracts of the SOR, this Hon'ble Commission while

rejecting the submissions put forth by LPGCL for allowing ROE of 16%, had

undertaken a detailed study to arrive at the well-informed conclusion that ROE

of 15% must be allowed. Particularly, this Hon'ble Commission was conscious of

Section 61 of the Act including, the principles of the National Tariff Policy 2016.

Further, ROE data of various generating companies across the country over the

previous 4 years along with financial trends and market realities were analysed
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by this Hon’ble Commission.lt is an indisputable fact that the UPERC Tariff
Regulations 2019 have not been challenged by any of the generators. Hence,
having accepted this Hon’ble Commission’'s UPERC Tariff Regulations 2019
without demur, it is now impermissible for BEL to seek an increased rate of 16%

ROEcontrary to the UPERC Tariff Regulations 2019.

It is most humbly submitted that the reliance placed by BEL on the proviso
clause of Regulation 2(4) of the UPERC Tariff Regulations 2019 is entirely
misplaced and the same has no application in the present case. The relevant
extract of the UPERC Tariff Regulations 2019 is reproduced herein below for

ready reference -

“2.  Scope and extent of Application:

(4}  In case of any conflict between provisions of these Regulations and a
Power Purchase Agreement signed between a generating company

and Distribution Licensee(s)/ beneficiary (ies], the provisions of
these Regulations shall prevail.

Provided that in case of Projects where parameters have been
agreed to in the Power Purchase Agreement or determined through
earlier Regulations prior to 1.4.2019, for any hardship due to
discrepancy/ inconsistency with parameters given in these
Regulations, the Commission may be approached and parameters in
such cases may be determined by the Commission at the time of tariff
determination of concerned generating station.”
The above proviso clause to Regulation 2{4)applies in a situation where
hardship is caused due to parameters fixed under the UPERC Tariff Regulations
2019. In this present case, the submissions advanced by BEL to justify that a
hardship would be caused due to 1% reduction is ROE have already been
considered and rejected by this Hon'ble Commission at the stage of framing the
UPERC Tariff Regulations 2019. The rate of 15% ROE has been fixed by this
Hon’ble Commission upon undertaking a detailed study and to balance the
interests of all the stakeholders. Hence, it is impermissible for BEL to re-agitate

the same under the garb of the proviso clause to Regulationt 2(4) of the UPERC

~ Tariff Regulations 2019.

It is a settled principle of law that a body entrusted with the task of framing sub-

ordinate legislation such as the tariff regulationshas a range of options including,
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policy options. If on an appraisal of such guiding principles, the appropriate
commission has chosen a particular line of logic or rationale, then no
interference is warranted. In this regard, reliance is placed upon the judgment of
the Hon'ble Supreme Court in the case of Reliance Infrastructure Lid. v, State of
Maharashtra & orsreported as{2019)3 SCC 253.The relevant extract of the said
judgment is reproduced herein below for ready reference -

“40. We commenced our discussion by emphasising, in our prefatory
observations, that the power to frame regulations is of a legislative
nature. The CPRI report was an input before MERC in carrying out
that exercise. MERC followed the stat rocedures laid down
for the determination of tariffs. It took into account factors
which it is mandated by the statute to consider. The National
Tariff Policy, suggestions of stakeholders as well as the assessment
carried out by CPRI were duly considered. Hence, the present case
does not fall in the paradigm of manifest unreasonableness or
arbitrariness to warrant the interference of this Court. It would be
rather formulaic for the Court to accept that merely because DTPS
was placed on a par in the immediately previous period (2006-07)
and the period immediately succeeding (2016-20), that this must
necessarily be extrapolated to the intervening period governed by

the MYT Regulations, 2011. A body which is enirusted with the

as raming subordinate legislation has a ran options

including policy_options. If on an_appraisal of all the guiding

principles, it has chosen g particular line of logic or rationale,

this Court ought not to interfere.”

(Emphasis Supplied)
Applying the above legal principle to the present case, if is clear that since this
Hon’ble Commission being an expert body, after considering the submissions of
the stakeholders, guiding principles prescribed under Section 61 of the Act and
upon undertaking a detailed study at stage of framing of the UPERC Tariff
Regulations 2019, hadarrived at a well-informed conclusion that the ROE should
be fixed at 15%, there is no reason for the same to be re-considered under the

present petition afresh.

As regards BEL's submissions that this Hon’ble Commission is required to be
guided by the Hon’ble CERC's tariff regulations, it is noteworthy that the the
Hon'ble APTEL in its judgment in Appeal No. 200 of 2011in the case of M/s,
Marutl Suzuki India Lid. v. HERC & Anr. has held that the factors provided
under Section 61 (a) to (i) of the Act are guiding in nature and not

mandatory.The Hon'ble APTEL has also held that if the principles specified by
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the Hon'ble CERC were to bhe followed by the State Electricity Regulatory

Commissions {“SERC"), then there was no reason to give the SERCs power to

frame regulations under Section61 of the Act. The relevant extract of the said

judgment is reproduced herein below for ready reference -~

“39.

40.

41.

Now, let us examine the usage of term ‘shall be guided’ in
Section 61 as reproduced helow:

Bare reading of the above section would make it amply clear
that the factors given in clauses (a) to (i) are guiding in nature
and cannot be held to_be mandatory. For example, clause (i)
refers to multi-year tariff principles. What are multi-year tariff
principles? These are not defined or prescribed anywhere in the Act
or Rules made thereunder. If the term ‘shall be guided’ is to be
construed as ‘shall be followed’, then which are the multi-year tariff
principles the Commissions are expected to follow? Each Commission
has framed multi-year tariff Regulations depending upon specific
requirements of the respective state.
Further, Section 61(a) states that the Appropriate Commission shall
be guided by the principles and methodologies specified by the
Central Commission for determination of the tariff applicable to
generating companies and transmission licensees. Section 61 is
equally applicable to the Central Commission. Thus, for the Central
Commission, the Section 61{a) would imply that the Ceniral
Commission shall follow the principles and methodologies specified
by the Central Commission for determination of the tariff applicable
to generating companies and transmission licensees. Naturally, this
provision cannot be made mandatory for the Central Commission.
Again, if the principles and methodology laid down by the
Central Commission for determination of tariff applicable io
erating stations. and transmission licensee has to be
ollowed the State Commissions, as contended the
Appellant, then there was no need tg give powers to State
Commissions to make Regulations under Section 61. The

Parliament__could have simply s b the State
Commissions shall foll he ulations Iaid down the
Central Commission under Section 61, Every State Commission

has framed Tariff Regulations under Section 61 specifying various

normative parameters which may or may not be in conformity with

the normative parameters specified by the Ceniral Commission.”
(Emphasis Supplied)

Applying the above legal principle to the present petition, it is clear that BEL's

submissions that this Hon’ble Commission should be guided by the Hon'ble

CERC's tariff regulations merits no consideration. Particularly, when this Hon'ble

Commission has carried out a detailed independent exercise in arriving at a well-
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informed conclusion and has determined its own tariff regulations governing
ROE.

Under the present petition, BEL has also contended that this Hor'ble Commission
may exercise its Power to Remove Difficulties under Regulation 11 of the UPERC
Tariff Regulations 2019 for allowing ROE of 16%. The relevant extract of the said
regulation is reproduced herein below for ready reference -

“11.  Power to Remove Difficulties:

If any difficulty arises in giving -effect to these Regulations, the
Commission may, of its own motion or otherwise, by an Order and

after giving a reasonable opportunity to those likely to be affected by
such Order, make such provisions, not inconsistent with these

Regulations, as may appear to be necessary for removing the

difficulty.”
As is discernible from the explicit language of the regulation quoted and
highlighted above, the power to remove difficulties is to be exercised for giving
effect to the UPERC Tariff Regulations 2019 and to make such provisions which
are not inconsistent with the UPERC Tariff Regulations 2019. Such being the
intent of Regulation 11 above, BEL's reliance on the same to obtain a relief which
is inconsistent with the UPERC Tariff Regulations 2019is whoily erroneous and

does not merit any consideration.

BEL has also placed reliance upon Regulation 12 of the UPERC Tariff Regulations
2019 which deals with the Power to Relax. The relevant extract of the said
regulation is reproduced herein below for ready reference -

“12.  Power to Relax:
The Commission, for reasons to be recorded in writing, may vary any

of the provisions of these Regulations on its own motion or on an

application made before it by an interested person by an order.”
Pertinently, the Hon'ble Supreme Court in the case of Gujarat Urja Vikas Nigam
Ltd. v. Solar Semiconductor Power Co. (India) (P} Ltd. reported as (2017} 16
SCC 498 has held that provisions such as power to relax are in the nature of
inherent power and cannot be exercised in a manner contrary to the regulations
framed by the appropriate Electricity Regulatory Commission. The relevant

extracts of the said judgment are reproduced herein below for ready reference -



“34.

35.

36.

he Qommlsswn Regulat:on 80 has prowded for the mherent power
of the Commission to the extent of making such orders as may be
necessary for the ends of justice or to prevent the abuse of the
process of the Commission. It has to be borne in mind that such
inherent powers are to be exercised notwithstanding only the
restrictions on the Commission under the Conduct of Business
Regulations, meaning thereby that there cannot be any restrictions
in the Conduct of Business Regulations on exercise of inherent
powers by the Commission. But the specified inherent powers are not
as pervasive a power as available to a court under Section 151 of the
Code of Civil Procedure, 1908:
“151. Saving of inherent powers of court—Nothing in this
Code shall be deemed to limit or otherwise affect the inherent
power of the court to make such orders as may be necessary
for the ends of justice, or to prevent abuse of the process of
the court.”
However, the Commission is enjoined with powers to Issue
appropriate orders in the interest of justice and for preventing abuse
of process of the Commission, to the extent not otherwise provided
for under the Act or Rules. In other words, me inherent power of
the Commission is available to it for exe only in those areas
where the Act or Rules are silent.

Under Regulation 81, the Commission is competent to adopt a
procedure which is at variance with any of the other provisions
of the Regulations_in case the Commission is of the view that
such an _exercise is warranted in._view of the special
circumstances and_such_special circumstances are to be

recorded in writing. However, it is cifically provided under
Sectwn 1 1 th ther ann a Re laiion which is not in

Under Regulation 82, the Commission has powers to deal with any
matter or exercise any power under the Act for which no Regulations
are framed meaning thereby where something is expressly provided
in the Act, the Commission has to deal with it only in accordance
with the manner prescribed in the Act. The only leeway available
io the gommrs_swn zs onlz when the Regglgtmgg on Qroceedmg

hat power and in_no other manner. To lllustrate further, there
cannot be an exera e 0 the mherent ower for dealing with

i provided under the
Act The exercise of power whlch has the eﬁect of amending the PPA
by varying the tariff can only be done as per statutory provisions and
not under the inherent power referred to in Regulations 80 to 82, In
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(Emphams Supplied)
Pertinently, in arriving at the above conclusmns, a provxslon akin to Regulation
12 of the UPERC Tariff Reg_ulatlons 2019 namely, Regulatlon 81 of the GERC
{Conduct of Business) Re.gulationstOM was analysed by {he Hon'ble Supreme
Court. The said Regulation 81 is being reproduced herein below for ready

referencew

"81 Nothmg in f:hese Regulatrons shall bar the Commtssmn fmm
adoptmg in conformlty Wzth the prowswns of the Acts a procedure,

(Empha51s Supphed)

In view of the Iaw lald down by i:he Hon‘ble Suprerne Court as set out above,

BEL'’s claim for exercxse of Power to Relax IS 1mpermzsszble

It is also relevant to note that thé Hon’b’l_é Sﬁpféme Court in the case of RK.
Khandelwal v. State of Uttar Pradesh & ors. reported as (1981)3 SCC 592 has
held that Power to relax must be exercised reasonably and fairly and the same
cannot be exercised in arbltrary manner o favour certain parties over the

others. The relevant extract is repmduced herem below for ready reference-

“6. Dr Singhvi, who appears on beha{f of the appellant razsea’ a further
contention that the ratio 1 : 1 'was relaxed from time to time by the
University and that the appellant was discriminated against by the
arbitrary refusal of the authorities to relax the ratio in his favour.
We are prepare accept that if there i ower to relax the
ratio, ghat QQ}ger must bg exerased reaggnablg and iazrly It

disfavour some athers But the dlﬁ‘iculty in the way of the learned
Counsel is that this point of discrimination was not taken in the writ
petition which was filed in the High Court, it was not argued in the
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High Court and is not even mentioned in the special leave petition
before us. The question as to whether the authorities have the power
to relax the ratio and the further question as to whether that power
has been exercised arbitrarily in this case raise new points into
which it is difficult for us to enquire for the first time. We are
therefore unable to entertain the submission made by the counsel.”

(Emphasis Supplied)
In the present Petition as well, Power to Relax cannot be exercised solely to
favour BEL and enable it to claim higher ROE than the other generators.
Particularly, when the reaséning plit forth by.BE'.L is similar to the reasoning |
which was put forth by the generators which was rejected by this Hon'ble
Commission at the stage of framing the UPERC Tariff Regulations 2019.

It is also relevant to point out that under the true-up petition dated 19.10.2020
filed by BEL in respect of its Kundarkt PrO)ect for trumg-upof tariff pertalnmg to
FY 2014 19 BEL has admltted that its Kundarkl Pro;ect was de31gned contrary to
the technical specifications and requirements of the prevailing UPERC {Terms
and Conditions of Generation Tariff) Regulations, 2009 (“UPERC Tariif
Regulations 2009"), Particularly, the coal yard which was developed by BEL
was insufficient to meet the mandatory coal storage requirements under the
UPERC Tariff Regulations 2009. This fact has also been buttressed and
substantiated by thete'chnic_al_l ius_tiﬁﬁc:a{i;::iplr‘l' report for additfon31 éaﬁitaliiation put
forth by BEL in its true-up pétitioﬁ’.foi‘ FY 2014-19.A11 of this clearly reflects that
BEL's Kundarki Project was commissioned in a haste without complying with the
requirements set out under the UPERC Tariff Regulations 2009. As such, claim of
any additional ROE by BEL is entirely impermissible. This Hon'ble Commission
may take into consideration the fact that BEL has enjoyed additional ROE since
its COD despite the fact the technical specifications of its KundarkiProject did not
comply with the UPERC Tariff Regulations 2009, Hence, this Hor'ble Commission
may direct BEL to refund the éﬂditidnél ROE which has been collected by it so far
along with interest and bear the same fact in mind while approving ROE for BEL

in the present control period i.e, FY 2019-24.

In view of the above submissions, it is most humbly submitted that BEL's claim of

allowing ROE at 16% contrary to the UPERC Tariff Regulations 2019 which



27

allows ROE at 15% is impermissible and merits no consideration by this Hon'ble

Commission.

14.
14.1

Re: Interest on Ioan ~

Interest on loan as follows in its Form 13 -

Under the present petition, BEL has considered the Weighted Average Rate of

average rate of
interest on loans

Particulars FY 18-|FY 19-|FY 20-|FY 21-]FY 22-|FY 23-
19 20 21 22 23 24
Weighted 12.20% | 12.84% | 12.72% | 12.53% | 12.40% | 12.40%

Pertinently, the interest on loan component is calculated in terms of Regulation

24(ii) of the UPERC Tariff Regulations 2019 which provides as follows -

24,

(i)

Capacity (Fixed) Charge:

Interest on loan capital

(a)

(b)

()

Interest on loan capital shall be computed loan wise
on the loans arrived at in the manner indicated in
these Regulations.
The loan outstanding as on 15t April 2019 shall be
worked out as the gross loan as per these Regulations
minus cumulative repayment as admitied by the
Commission up to 315t March 2019. The repayment for
any financial year during the tariff period shall be
deemed to be equal to the depreciation allowed for
that financial year.
In case of de-capitaisation of assets, the repayment
shall be adjusted by taking into account cumulative
repayment on a pro rata basis and the adjustment
should not exceed cumulative depreciation recovered
up to the date of de-capitalisation of such asset.
h rafe 0 inter 1 h weighted
rate mtere C Iculat he asis 9

(d)

(e)

If there is no actual Ioan for a pamcu!ar financial
year but normative loan is still outstanding, the last

available weighted average interest shall be

considered.

The generating company shall make every effort to re-
finance the loan as long as it results in net benefit to
the beneficiaries. The costs associated with such re-
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financing shall be borne by the beneficiaries and the
net savings shall be shared between the beneficiaries
and the generating company in the ratio 50:50. The
above facts shall be certified by the statutory Auditor.
The changes to the loan terms and conditions shall be
reflected from the date of such re-financing and
benefit passed on to the beneficiaries.
In case any moratorium period is availed of by the
generating company, Depreciation provided for in the
tariff during the years of moratorium shall be treated
as repayment during those years and interest on loan
capital shall be calculated accordingly.
In case, the generating company has contracted
floating/ variable rate of interest on loan resetting at
certain interval of time the impact of change in rate of
interest shall be assessed by the generating company
on account of such resetting duly certified by statutory
auditor and the capacity charge of the relevant
financial .year shall be adjusted for such impact and
billed accordingly to the beneficiary without
approaching the Commission for change in tariff on
this account.
Provided if the generating company does not have
actual loan or have re-financed the loan resulting in
no specific loan attributable to the generating station
then the weighted average rate of interest of the
generating company as a whole shall be considered.
Provided also in case of dispute, any party to such
dispute may approach the Commission with proper
application and it shall be ensured that the payment
to the generating company is not withheld during the
pendency of the dispute.”

(Emphasis supplied)

14.2 It is relevant to highlight that under the UPERC Tariff Order 2017, this Hon'ble

Commission had approved the following rate of interest for BEL's Kundarki

Plant-

“9.4.2 ARR and MYT as determined by the Commission:

Capacity (Fixed) Charges:

Provisions under Regulations:

For determination of components of fixed charges for MYT period of
FY 2014 - 15 to FY 2018 - 19, the Commission opines that the
parameters provided under UPERC Generation Tariff Regulations,
2014 shall be considered. Hence, the Commission has decided to
allow the components of fixed charges as below:

i

(a)
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Components of Fixed Value Remark
Charge
Interest on Loans FY15-13.43% Weighted average of

FY16-11.76% interest on loans for
FY17-11.72% FY2014-15to FY
FY18-11.67% 2018-19
FY19-11.59%

H

Assuming for the sake of argument but not admitting, even if the rate of interest
on loan in FY 2018-19 is taken as 12.20% as claimed by BEL, it is inexplicable as
to why the interest rate has increased to 12.84% in FY 2019-20.

14.3 It is relevant to highlight that the benchmark interest rates in terms of the SBI
Base Rate for the last 6 years has declined from 10% as on 01.04.2014 to 7.30%
as of 10.12.2020 which is a total reduction of 270 basis points -

Effective date Interest rate
(in %)
10.12.2020 7.30
10.09.2020 7.40
10.06.2020 7.40
10.03.2020 8.15
16.12.2019 8.45
10.09.2019 8.95
10.12.2018 9.05
01.10.2018 9.00
01.07.2018 8.95
01.04.2018 8.70
01.01.2018 8.65
01.10.2017 8.95
01.07.2017 9.00
01.04.2017 2.10
01.01.2017 9.25
05.10.2015 9.30
08.06.2015 9.70
10.04.2015 9.85
07.11.2013 10.00

In view of the abovs, it is most humbly submitted that BEL's claims of increase in
interest rate from 12.20% in FY 2018-19 to 12.84% in FY 2019-20 does not

correspond to the prevailing interest regime applicable for domestic rupee term
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loans. In this regard, BEL has not even corroborated/substantiated its claims
with any documentary evidence such as interest certificates and bank loan
agreements. Under the present petition, BEL has claimed varying rates of
interest from different banks ranging from 12.40% to 16.00% while in the
immediately preceding years, interest rates were ranging from 10.49% to
13.79%. Further, the submissions made under Form 7 on. project specific loans is
not legible. Hence, in the absence of proper details and documentary evidence,
UPPCL is unable t.O'.C;)r.IIH’ﬁ?:Ii’C on the rates of interest claimed by BEL.

Re: Failure to seek prior approval of Hon'ble Commission for additional
capitalization - ' .

It is most humbly submitted that by way of the UPERC Tariff Order 2017, this
Hon’bie Commissmn had spemﬁca}ly directed that BEL should seek prior

approval of thls H'bn bie Commlsswn before undertakmg any addltlonal capltal
expenditure on its generating stations including the Barkhera Project. The
relevant extract of UPERC Tariff Order 2017 is reproduced herein below for
ready reference -

“10. OTHER PROVISIONS

(D] Add:t:onal Capital Expenditure:

The - Petitioner -shall seek prior approval of the Comm:ssron before
underi‘akmg addrtzonal capltal expendlture on its generation stations.”

{(Emphasis Supplied)
Pertinently, in thé present petiion BEL has projected additional capital
expenditure on various counts spread out between FY 2019-24. If such
additional capital expenditure is actually incurred by BEL during FY 2019-20, FY
2020-21 and FY 2021-22, without any prior approval of this Hon'ble

Commlssmn, then m view of the non comphance of this Hon' ble Commlssmn S

_orders, the addltlenai capltahzatlon claimed by BEL for such perzod should be.
disallowed at the threshold.

Re: Submissions under tariff filing forms -

Under Form 1 annexed to the petition, BEL has not provided the details of landed

cost of fuel (domestic and imported) and Secondary Fuel 0il cost.
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Without prejudice to the submissions that additional capitalization cannot be
taken into consideration at this stage under the present petition, it is most
humbly submitted that the annual PLF of BEL's power stations is normalily less
than 20% for the past 3 years. This is because, BEL's power stations figure at the
fag end of Merit Order Despatch' due to higher variable charges. Considering the
same, it is likely that the O&M expenses incurred by BEL’s Kundarki Project may
have been lower. Therefore, it is requested that this Hon'ble Comnmission may
direct BEL to place on record the actual O&M expenses of the previous 3 years

and accordingly modify the O&M norms to reflect the actual requirement at

BEL’s power stations.

The Form 7 submitted by BEL for placing on record the details of project specific |

loans is not legible. Hence, BEL should be directed to re-furnish the same.

Without prejudice to the submissions that additional capitalization cannot be
taken into consideration at this stage under the present petition, it is most
humbly submitted that BEL has claimed various counts of capital expenditure
(such asDeSOX, ESP, installation of RO, Piezometer) under its Form-9A as being
required due to Change in Law. In this regard, it is relevant to point out that
barring bald assertions, BEL has not demonstrated as to how any ofthese
expendituresarise out Change in Law events. Change in Law is a question of fact
which depends upon pre-existing obligations, conditions, standards, norms,
provisions, tariff regulations and PPA. Further, BEL was also required to comply
with the procedure prescribed under the PPA for notifying the occurrence of a
Change in Law event. However, no such submissions have been placed on record
by BEL. Hence, it is most humbly submitted that BEL's claims for additional

capitalization on this count are impermissible.

Without prejudice to the submissions under the present petition that BEL’s
claims of additional capitalization cannot be taken into consideration, it is
relevant to point out that details under Form SE (Statement of capital cost) and

Form 9F (Statement of capital works in progress) have not been placed on
record by BEL.
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Under Form 13B pertaining to calculation of Interest on Working Capital, BEL
has considered cost of coal as 2853.82 lakhs and cost of main secondary fuel oil
as Rs. 15.91 lakhs for FY 2019-20 to FY 2023-24. When such data is compared to
the corresponding values of FY 2018-19, there is substantial variance as the cost
of coal was considered as 4061.53 lakhs and cost of secondary fuel oil was
considered as 80.04 lakhs. In this regard, this Hon'ble Commission may direct
BEL to place on record the justification and basis for such variance in the figures
considered by BEL for cost of coal and secondary fuel oil to enable UPPCL to

comment on the same.

In addition to the above, both Form 15 (Details/information to be submitted in
respect of fuel for computation of energy charges) and Form 17 (Liability flow
statement) have been stated to be ‘Not Applicable’. In this regard, BEL should be

directed to furnish the requisite information.

Re: Submissions under additional affidavit dated 16.12.2021

Without prejudice to the submissions that additional capitalization cannot be
taken into consideration at this stage under the present petition, it is submitted
that by way of its additional affidavit dated 16.12.2021BEL has brought claims
for additional capital expenditure to be incurred towards the alleged
upgradation of Digital Control System (“DCS”), Field Control System (“FCS") and
associated bundled Operating System (“0S”)} (collectively referred to as “IT
systems”). At the outset, UPPCL denies the contents of BEL's additional affidavit
and submits that the said affidavit deserves no consideration on account of the

reasons stated in the subsequent paragraphs.

BEL has placed reliance on Regulation 20 {2) (iv) of the UPERC Tariff Regulations
2019 read with the Cyber Security in Power Sector Guidelines dated 07.10.2021
(“CEA Guidelines”) to justify the claim of capital expenditure on account of the
IT systems. The CEA Guidelines have been issued in terms of Regulation 10 of
CEA (Technical Standards for Connectivity to the Grid) (Amendment)
Regulations, 2019. The relevant extract of the UPERC Tariff Regulations 2019
and the CEA Guidelines as extracted from BEL's submissions and have been

reproduced herein below for ready reference -
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Regulation 20 of UPERC Tariff Regulations 2019 -
“20.  Additional capitalization:

(2)  Subject to the provisions of clause (3} of this Regulation, the capital
expenditure of the following counts for new or existing projects
actually incurredafier the cutoff date may be admitted by the

Commission, subject to prudence check:

(iv)  Any expenses to be incurred on account of need for
higher securityand safety of the plant as advised or
directed by appropriateGovernment Agencies of
statutory authorities responsible for
nationalsecurity/internal security;

n

Relevant Clauses of CEA Guidelines from BEL’s Submissions ~

“8. Clause 2.4 of the CEA Guidelines provides that:-

"24.1 Control Systems for System Operation and Operation
Management,

a) Grid Control and Management Systems,
b) Power Plant Control Systems....”

Further, Clauses 5 and 7 of the CEA Guidelines provide as under:-
"Article 5. Cyber Security Requirements
c) The Responsible Entity shall ensure that ISD

(5) updates the firmware/software with the digitally
signed OEM validated patches only.....

... Article 7. Phasing out of Legacy System

al As the life «c¢ycle of the Power System
Equipment/System is longer than that of IT Systems
deployed therein, the Responsible Entity shall ensure
that all IT technologies in the Power System
Equipment/System should have the ability to be

upgraded.””

17.3 To substantiate its projected claimof Rs. 1.42 Crores {@para 19 at pg. 7 of
Additional Affidavit dated 16.12.2021) on the 1T systems, BEL has averred
that-

(i) Being a thermal power generator BEL falls under the category of a
Responsible Entity under CEA Guidelines and would thus, be required to

comply with its provisions.
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(if)  Asper CEA Guidelines, Responsible Entities are required to ensure that all
IT Technologies deployed in the Power System Equipment should have
the ability to be upgraded.

(i)  To comply with the CEA Guidelines BEL had to upgrade the IT systems for
the Kundarki Project.

(iv)  The capital expenditure to be incurred as a result of upgrading the IT

systems is justified under Regulation 20 (2) (iv) of the UPERC Tariff
Regulations 2019.

It is submitted that the above contentions raised by BEL deserves no
consideration of this Hon'ble Commission as because BEL itself is in non-
compliance of Art. 7 of the CEA Guidelines. Art. 7 of the CEA Guidelines has been
reproduced herein below for ready reference -

“Article 7 Phasing out of Legacy System

b) The Responsible Entity shall ensure that the Information
Security Division shall draw the list of all communicable
equipments/systems nearing end life or are left without

support from OEM. Thereafter CISQ shall identifv
equipment/svstems to be phased out from the list drawn,
firm up their_replacement plan and put up the
replacement plan_for approval before the Board of
Direclors.

Eis

(Emphasis Supplied)
It is discernible from the above that the plan for the replacement or upgradation
of the phased-out systems has to be approved by the Board of Directors (“BOD")
of the concerned responsible entity. It is clear from a bare reading of the CEA
Guidelines that the IT systems could not be replaced without the express
approval of the BOD. Notably, BEL has not put on record any documentary
evidence to indicate that the BOD has approved the plan for upgrading the IT
systems of its plant. Therefore, on this count alone BEL’s claim for additional

capitalization for the IT systems should be dismissed at the threshold.

BEL basis the notification dated 26.09.2013 of 0S Manufacturer Microsoft has
submitted that the supporting OS for its DCS (Foxboro) systems i.e., ‘Windows

Server 2003’ for its Server and ‘Windows XP'for Operator Workstations would go
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out of support from April 2014. These would, hence, require urgent upgradation
and replacement. In this regard it is pertinent to note that at the time of
procuring the 0S, there were latest Server OS versions available from Microsoft
which have not been procured by the Petitioner for reasons best known to them.
As per the information available in the public domain, Windows Server 2008
(R2) was available in 2009, which was prior to the procurement of the existing
0S. It needs to be ascertained as to what other IT software/ hardware had been
put to use which were not the latest versions of themselves at the time of signing
the PPAs. It is humbly submitted that BEL be directed to explain the reason for
its acquisition of older version of software when newer versions, which could

have lasted longer were available.

BEL has also submitted that it had to acquire four Field Control Processor (Model
FCP - 270) (“FCP”) allegedly since they would no longer be available for from
01.10.2017. BEL has put on record a customer notification dated 26.06.2017
from M/s Schneider Electric, BEL’s original equipment manufacturer to justify
the acquisition. The relevant portion of the customer notification dated

26.06.2017 has been reproduced herein below for ready reference -

“The purpose of this notification is to inform you that the Schneider Electric
Foxboro Model P0917YZ, FCP270 Control Processor is approaching the end
of its availability for sales.

The FCP270 was released for sale in February 2005, then moved to the
Available phase of its product lifecycle in June 2014, when its replacement,
FCP280, became the Preferred product. After more than 12 years of
commercialization, the FCP270 will enfer the Mature phase and will ne

longer_be available in Buvautomation.com_effective on October 1st,
2017

The Mature Phase begins when the product is withdrawn from sale and no
more enhancements are provided. Before the product is withdrawn, we are
committed to ensure that a comprehensive, clearly defined support program
is firmly in place. The length of time that a Standard Product remains in this
phase varies, based on product type, and is directly related to the degree of
disruption to our Customers’ processes — the more difficult it is to remove,
the longer the duration, According te our product lifecvcle policy,
Controllers are supported in the Mature Phase for five vears.”
(Emphasis Supplied)

Upon a close perusal of the notification dated 26.06.2017, it becomes evident

that the FCP Controllers are supported for five years after they enter their
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mature phase, i.e,, till 30.09.2022. Thus, it is submitted that BEL's reliance on the
customer notification dated 26.06.2017 to justify the additional capitalization
claimed on this count is impermissible, BEL’s decision to procure the FCP
Controllers is not only premature, but it is also callous. It is prayed that this

Hon’ble Commission does not allow any capital expenditure on this count.

Further, BEL has also averred to certain FCP failures commencing from January
2018. As a consequence, the FCP were required to be upgraded. In this regard, it
is submitted that since FCPs constitute an important part of the plant control
systems, non-inclusion of additional capitalisation towards FCP upgradation in
the present petition only reveals that the BEL’s proposal in this regard is merely
an afterthought; as even the CEA Guidelines (basis which BEL has sought to
justify its claims under this additional affidavit) were notifiedon 07.10.2021 ie,
immediately prior to the filing of this additional affidavit.

BEL has also submitted that it is in the process of finalizing the capital
expenditure to be incurred for upgradation of the aforesaid systems and that
exact amounts would be placed before this Hon'ble Commission in due course of
time. Hence, it is submitted that UPPCL is unable to comment on the same and it

reserves its rights to make additional submissions at the relevant stage.

Paragraph wise response -

With respect to the Petition

18.1

18.2

The contents of paragraphs 1-5 of the petition to the extent that they are a
matter of record and are not inconsistent with the background facts set out in
this reply do not merit a response. Any inconsistent submissions are vehemently
denied and UPPCL craves the leave of this Hon'ble Commission to explain the

correct facts as set out in the present reply.

The contents of paragraphs 6-8 of the petition are vehemently denied. It is
reiterated that thetariff for the control period FY 2019-24 under the UPERC
Tariff Regulations 2019 can be determined only basis duly trued-up capital cost
as on 01.04.2019 and it is impermissible BEL to consider the opening capital cost

as per its claims under the true-up petition for FY 2014-19. Further, it is also
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impermissible for BEL to factor in projected capital expenditure. In this regard,
reliance is placed on the preliminary submissions set out above and the same is

not being repeated for the sake of brevity.

As regards contents of paragraph 9 and 16-17 relating to reimbursement of
water charges ané regulatory fee, it is most humbly submitted that this Hon'ble
Commission allow the same strictly in accordance with the UPERC Tariff
Regulations 2019 subject to actual payment (as supported by documentary

proof) and prudence check.

The contents of paragraph 10, 10.1 to 10.13, 11-12 and 15 regarding claim of ROE
at 16% dehors the explicit provisions of the UPERC Tariff Regulations 2019 are
vehemently denied. The contentions advanced in the preliminary submissions
above are reiterated and not repeated for the sake of brevity. Further, the
reliance placed by BEL on various materials/ judgments is inapplicable in the
present case as they can be distinguished as under -

A. Reliance on M.P. Jain's cases and materials on Indian Administrative Law
~ It is most humbly submitted that the paragraph extracted in BEL’s
petition has no binding precedence on this Hon'ble Commission. Further,
the Power to Remove Difficulty contained under the UPERC Tariff
Regulations 2019 cleafiy sti.p't.liates that the same is for giving effect to the
UPERC Tariff Regulations 2019 and to adopt such measures which are not
inconsistent. Hence, BEL's claim of 16% ROE contrary to the explicit
provisions of the UPERC Tariff Regulations 2019 is impermissible under
exercise of Power to Remove Difficulty.

B. Reliance on the judgment of the Hon’ble APTEL in Appeal No. 89 of 2006
in the case of NTPC Lid. v. MPSEB & Ors.—

This judgment is not app}icabfe in the facts and circumstances of the
present case.The power to relax was directed to be exercised by the
Hon'ble APTEL given the peculiar facts and circumstances of that case
where there was nation-wide scarcity of gas resulting in under-recovery
of capacity charges by NTPC for reasons not attributable to it. In the
present case, a 1% decrease in ROE cannot be equated to NTPC's case in

the said judgment. In any case, as held by the Hon'ble Supreme Court, the
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Power to Relax cannot be exercised dehors the applicable tariff
regulations i.e, UPERC Tariff Regulations 2019.

C. Reliance on judgment of the Hon'ble Supreme Court in the case of
Hindustan Paper Corpn. Lid. v. Govt. of Keralareported as {1986) 3 SCC
398-

'This was a case where the Government of Kerala, being empowered under
Section 6 of the Kerala Forest Produce (Fixatlon of Selling Price) Act, 1978
(“Kerala Forest Act”) had granted an exemption to Hindustan Paper
Corporation Ltd, a company owned by the Central Government and
certain other State-owned companies from paying the minimum selling
price determinedunder the said act for procuring wood. Such exemption
which was only granted for government owned companies was
challenged by certain private sector compames as. bemg discriminative
violative of Article 14 of the COI‘lStitutIOI’l Upholdmg the grant of
exemption, the Hon'ble Supreme Court held that the power was exercised
in public interest and the classification made was valid in view of the
objectives sought to be achieved by the Kerala Forest Act. Further, the
Hon’ble Supreme Court held that as far as government companies are
concerhed, they form a separate class of their own _'sihc_e the proﬁt made
by them results in a_béneﬁt-to ’Ehe public as the public coffer is enriched
and not a private one. | |
In the present case, there is no element of public interest in allowing BEL
additional ROE at 16%. Hence, the judgment of the Hon'ble Supreme

Court is entirely inapplicable in the facts and circumstances of the present

case.

18.5 The contents of paragraphs 13, 14 and 17-18 are vehemently denied. It is most
humbly submitted that the tariff worked out by BEL under the present petition
basis its unilaterally claimed capital cost as on 01.04.2019 which is not trued-up
by this Hon'ble Commission is impermissible, BEL has also admitted that the
opening capital cost is subject to the decision of this Hon’ble Commission in the
true-up petition for FY 2014-19 and has craved leave to modify its submissions

at a later stage.Hence, UPPCL craves the leave to advance detailed contentions at
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the appropriate stage once true-up proceedings for FY 2014-19 are concluded by
this Hon’ble Commission,

With respect to Additional Affidavit dated 16,12.2021 -

18.6 The contents of paragraphs 1-8 of the additional affidavit to the extent that they
are a matter of record and are not inconsistent with the background facts set out
in this reply do not merit a response. Any inconsistent submissions are
vehemently denied and UPPCL craves the leave of this Hon'ble Commission to

explain the correct facts as set out in the present reply.

18.7 The contents of paragraphs 9-10 of the additional affidavit are vehemently
denied. In this regard, reliance is placed on the preliminary submissions set out

under paragraph 17.4 and the same is not being repeated for the sake of brevity.

18.8 The contents of paragraphs 11-23 of the additional affidavit are vehemently
denied. In this regard, reliance is placed on the preliminary submissions set out

under paragraph 17.5 to 17.7 and the same is not being repeated for the sake of
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